Robert H. Bork wrote extensively about vertical integration, and defended it as nearly always procompetitive. When Bork began to write about vertical integration in the 1950s, the courts feared that a vertically integrated parent company might "force" its subsidiary to deal with the parent. Bork noted that this analysis improperly assumed a market limited to the subsidiary. 1 The alternative theory of vertical integration that Bork presented a quarter century later in his seminal book, The Antitrust Paradox, was beguilingly simple: If vertical integration creates efficiencies, then a vertically integrated firm would have cost advantages over unintegrated rivals. This might deter entry, but only as a result of increased competition. And, if vertical integration did not create any efficiencies, then it would not impede entry. Either way, vertical integration would not harm the competitive process. Bork drew similar conclusions about all forms of vertical integration, including vertical mergers and vertical integration by contract-mainly exclusive dealing, resale price maintenance, and tying. [Vol. 79
I. BORK AND THE HISTORICAL TREATMENT OF VERTICAL INTEGRATION
One might imagine a close relationship between the rise of large integrated firms in the United States and the growth of legal hostility toward vertical integration. The development of vertically integrated firms occurred much earlier, however, and generally in a policy regime that was relatively benign. Standard Oil, Ford Motor Company, United States Steel, International Harvester, and other vertically integrated firms all developed prior to the 1920s. A 1911 antitrust decree broke up Standard Oil but said little about Standard's vertical integration.
2 For two decades following that decision, the lower courts were favorably inclined toward vertical integration in the petroleum industry. 3 In 1920, the Supreme Court refused to condemn a vertical merger involving United States Steel. 4 International Harvester, which became the largest producer of agricultural implements in the early 20th century, initially acquired and operated its own coal mines, steel mills, railroads, and forest land for producing lumber. 5 Bork began writing about vertical integration and antitrust policy upon graduating from law school at the University of Chicago in 1953. His first article on the subject, Vertical Integration and the Sherman Act, published a year later, noted a recent increase in antitrust attacks on vertical integration, but argued that these attacks had been happening since the early 1900s. 6 At the time Bork was writing, there was plenty of judicial hostility toward vertical integration. But Bork considerably overstated his case about the period prior to the 1930s. He found a few early decisions that condemned vertical integration as predatory or monopolistic when the defendant was a dominant firm, and extrapolated from those. 7 For example, United States v. Corn Products Refining Co. introduced the "price squeeze" theory of harm. The court 2 Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 76-77 (1911 concluded that the defendant, a vertically integrated wholesaler, charged competing makers of corn syrup a wholesale price so high that they could not compete with the defendant's own downstream resale prices. 8 The court condemned this "squeeze" as a type of predatory pricing, but did not enjoin the vertical integration itself. 9 And, in the 1920s, the Federal Trade Commission challenged Kodak's acquisitions of distributors and retailers. The Supreme Court agreed that the acquisitions were unlawful but disapproved the FTC's order of divestiture.
10
During the same period, however, the Supreme Court wholeheartedly approved vertical integration that was not found to be part of a monopolization scheme. In the 1920 United States Steel decision, for example, the Court criticized the lower court for "underestimat[ing] the influence of the tendency and movement to integration, the appreciation of the necessity or value of the continuity of manufacture from the ore to the finished product." 11 While perhaps that tendency was not a "necessity, it had certainly became a facility of industrial progress."
12 Indeed, the perceived failure of the Supreme Court to apply the Sherman Act to block vertical integration through mergers was the reason that Congress amended Section 7 of the Clayton Act in 1950 so as to make it apply to vertical mergers. 13 Bork also discussed three decisions in which the Supreme Court condemned railroads with dominant positions in their service areas when they either bought large anthracite coal reserves or entered into exclusive dealing contracts, presumably to raise the costs of unintegrated rival railroads. 14 For Bork, the railroad cases demonstrated the logical fallacy that a vertically integrated firm could increase its monopoly returns by charging a high price to unintegrated rivals-in this case, coal producers who did not own their own railroads. "The argument is that any rate the independents paid for transportation was a real cost to them, whereas the amount of the rate was a matter of indifference to the railroad owned coal companies because, in effect, they paid the rate to themselves." 15 That is, Bork believed that in the railroad cases the Supreme Court had relied on a fallacious leverage theory that vertical integration could increase monopoly profits by permitting a firm to monopolize two vertically related markets.
The railroad cases were idiosyncratic, however, largely because railroads were common carriers, typically with exclusive routes and subject to more oversight than ordinary business. Further, the principal concern was not leverage, but foreclosure. In the 1920 United States v. Reading Co. exclusive dealing decision, the Court discussed the "Commodities Clause" of the Interstate Commerce Act, as revised in 1906.
16 That provision was intended to limit a widespread railroad practice of integrating vertically into coal, timber, or other commodities near their lines and then transporting these at lower rates than railroad companies charged to competing sellers of the same commodities. 17 The Supreme Court indicated that it was using the antitrust laws to close a "gap" in the Commodities Clause, which prohibited railroad ownership of commodities but not contractual arrangements. 18 The Court concluded that both ownership and exclusive contracting led to the same prohibited result. 19 In sum, it is hard to make out a case that use of the Sherman Act against railroad vertical integration in the 1920s represented anything more than the dominant view that railroads were specialized entities capable of creating bottlenecks in markets where they were dominant, and thus requiring greater government management. Further, the Sherman Act was a useful aid to the Interstate Commerce Act in this task.
Through the 1920s, judicial attitudes toward vertical integration were more benign than Bork suggested. This view was largely consistent with the economics literature, which was quite favorable toward vertical integration prior to the Great Depression. Economists generally emphasized that vertical integration leads to production cost savings and, to a lesser extent, savings in transaction costs. 20 The belief that vertical integration had much to do with economy and little with monopoly dominated the thought of both the classical political economists and early neoclassical economics. Adam Smith wrote little about vertical integration as such, except to observe that bigger markets 15 tend to permit greater division of labor. As a result, he concluded that in larger markets firms tend to purchase relatively more from specialty providers and provide relatively less for themselves. 21 That observation was later interpreted by George Stigler as an argument that smaller markets were more conducive to vertical integration. 22 Alfred Marshall's magisterial Principles of Economics likewise said remarkably little about vertical integration. 23 Thirty years later, near the end of his life, Marshall wrote a much less influential book, Industry and Trade, which was a descriptive account of industrial organization in various areas of enterprise. 24 Most of this book attributed vertical integration to production cost savings or firms' needs to control the quality of their inputs. However, Marshall did anticipate the view that product differentiation would yield greater vertical integration as inputs for manufactured products became more specific to the brand. 25 The same benign attitude prevailed among economists in the United States. Writing in 1925, Lawrence Frank defined vertical integration as "the functional coordination of one or more units in each of the several successive stages of production, so that they are all operated as a single, unified industrial process." 26 One of the most astute observers of vertical integration was Columbia economist John Maurice Clark, who rejected the "leverage" or "double monopoly profit" theory of vertical integration in 1923 in his book on the economics of fixed costs. 27 By that time, the "leverage" theory had already entered Supreme Court discourse, but through patent cases rather than cases involving vertical integration or tying. 28 Clark observed that while integration was "commonly thought of as a way of getting two profits instead of one," that observation could really mean no more than that firms seek out opportunities to earn profitable returns by expanding their business. 29 Clark noted, however, that this fact did not explain why a firm would expand vertically rather than into differently related or even unrelated businesses. He concluded that vertical integration succeeds when the entrepreneur's "knowledge of his own business will help him to produce just the kinds of material which that business needs to use." 30 In addition, Clark concluded, vertical integration arises when firms require greater reliability in the supply of inputs. The inputs "can be more carefully suited to the needs of the user than they would be if the two were independent concerns . . . ."
31 "Another thing that is saved is all the work of negotiation, bargaining, higgling, stimulating demand (on the part of the seller), testing qualities (on the part of the buyer), and much of the other work of buying and selling . . . ." 32 In short, Clark's theory was that vertical integration produced savings in both production costs and transaction costs. Clark also suggested, however, that a firm that already had a monopoly position in one market might use that power as a "fulcrum" to obtain monopoly power in a vertically related market. 33 In a chapter on price discrimination, Clark said nothing about its relationship to vertical integration. 34 One important dissenting voice in the 1920s was John R. Commons, a leading American institutionalist. 35 Commons, one of the more scholarly of the institutionalists, believed vertical integration to be inherently monopolistic.
36
While Bork exaggerated the degree of hostility toward vertical integration prior to the 1930s, by the time he was writing in the 1950s, both the economic theory and the law had become far more critical of the phenomenon. The change resulted greatly from the Great Depression, which bankrupted thousands of small unintegrated firms and produced a political firestorm of campaigning against vertically integrated enterprises such as chain stores.
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The theory evolved as well, driven in considerable part by the publication of economist Edward Chamberlin's The Theory of Monopolistic Competition.
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Chamberlin's principal focus was product differentiation, which he believed led to excessive vertical integration. 39 In addition to Chamberlin, University of Chicago economist Henry Simons argued in 1934 that vertical integration should be permitted only "so far as clearly compatible with the maintenance 30 Id. at 137. 31 41 These views came to dominate the antitrust and intellectual property policies of the Second New Deal. Beginning with former Assistant Attorney General Thurman Arnold in the late 1930s, U.S. antitrust policy dramatically shifted from tolerance to a drastic attack on both ownership vertical control via the law of monopolization and mergers, and contractual vertical control via tying, exclusive dealing, and resale price maintenance. 42 By the late 1930s and 1940s, vertical integration was widely perceived as almost inherently monopolistic. For example, Temporary National Economic Committee monographs from the early 1940s on the petroleum and motion picture industries found vertical integration to be responsible for monopolistic exclusion of smaller firms. 43 Yale law professor Eugene Rostow, writing about the oil industry in 1948, proclaimed that vertical integration "is the basic means of achieving and maintaining monopolistic control over price." 44 And, in 1949, Northwestern University antitrust scholar Corwin Edwards argued that vertical integration was a significant bottleneck on the economy and proposed legislation that would regulate the amount of vertical control. 45 These concerns were also reflected in the major antitrust cases of the era, integrated components threatened to deal with each other to the exclusion of independent rivals, but the Supreme Court rejected that argument. 49 The House Report on the 1950 Celler-Kefauver amendments to Section 7 criticized that decision, however, 50 and in United States v. E.I. du Pont de Nemours & Co., the Supreme Court changed its mind, concluding that selfdealing between vertically related components of a firm could be anticompetitive to the extent it made the market unavailable to unintegrated rivals. 51 The Court accepted the government's theory that du Pont "formed the combination with General Motors with the intention of getting a preference in the trade of General Motors." 52 The result, of course, was that vertical integration tended to be unlawful in precisely the circumstance where it was most valuable-mainly, where the integrated firm used internal transfers to avoid the costs of the market.
Influenced by Chamberlin, economists from the Harvard economics department and from the law school developed an influential "structuralist" approach to industrial organization and an antitrust policy that was suspicious of vertical integration. Joe S. Bain, a leading Harvard School structuralist economist in the 1950s, argued strenuously that vertical integration increased entry barriers, particularly when scale economies differed at two levels of production. 53 His 1959 textbook, Industrial Organization, repeated and expanded these claims. 54 Professor Carl Kaysen's and Professor Donald Turner's influential book, Antitrust Policy, also published in 1959, acknowledged that vertical integration in competitively structured markets must be explained by cost savings, but they were not sanguine about integration in concentrated or dominated markets. 55 Although they did not recommend a per se rule, they did find a strong link between integration and monopoly control. 56 These views were reflected in the 1968 Merger Guidelines, the first set of government merger guidelines, written under Turner's direction and promulgated by the Antitrust Division just as he was returning to Harvard. 57 The 1968 Guidelines concluded that "integration accomplished by a large vertical merger will usually raise entry barriers or disadvantage competitors to an extent not accounted for by, and wholly disproportionate to, such economies as may result from the merger." 58 Bork published his first article on vertical integration just as the prevailing views were going in the opposite direction from his own. A few qualifying observations are necessary, however. First, while the predominant attitude toward vertical integration after the 1930s was skeptical or negative, the theory as expressed by economists was generally focused on foreclosure rather than leverage, as discussed below. 60 and to the University of Chicago in 1964. In his 1937 article, Coase argued that one could use the basic tools of marginalist analysis, which he borrowed from Alfred Marshall, to explain on a decision-by-decision basis when a firm produces something for itself and when it buys from others. 61 Using the market is costly, Coase observed, just as internal production is costly. Consequently, a firm bent on maximizing profits makes each make-orbuy decision by comparing payoffs at the margin. The theory has nothing whatsoever to do with monopoly and applies to small and large firms alike. definition of a firm may be obtained which is not only realistic in that it corresponds to what is meant by a firm in the real world, but is tractable by two of the most powerful instruments of economic analysis developed by Marshall, the idea of the margin and that of substitution, together giving the idea of substitution at the margin."). [Vol. 79 vertical integration, much of it hostile, and never mentions Coase. 62 Nor does Kaysen and Turner's Antitrust Policy. 63 Bork did not cite Coase in his 1954 article on vertical integration. The extent to which Coase's article on the firm went unrecognized is quite extraordinary. In 1942, economist Kenneth E. Boulding, who was to become an important public intellectual, published an article entitled The Theory of the Firm in the Last Ten Years, a period that included Coase's 1937 publication date. 64 Boulding mentioned a short piece by Coase on monopoly pricing, which was published in the same year as The Nature of the Firm, 65 but he did not cite Coase's more important essay. In a 1949 article on vertical integration and antitrust policy, economist Morris A. Adelman cited Coase's article for the proposition that vertical integration transfers resources from one division to another without a market, but took nothing else away from Coase. The balance of his article was concerned with harms resulting from leverage and foreclosure. 66 
II. LEVERAGE AND FORECLOSURE THEORIES
As discussed above, critics of vertical integration have largely focused on two primary theories of alleged harm, leverage and foreclosure. The line between the two is often blurred.
A. LEVERAGE
"Leverage" is the idea that a company can extract additional profits from its dominant position in a product or service by "extending" that position in some way. The idea originated in nineteenth century decisions developing the "first sale," or patent exhaustion doctrine, which postulated that by imposing restraints on a patented good after it was sold, a patent holder could leverage its position to extract revenues beyond what the Patent Act authorized. In its 1863 decision Bloomer v. Millinger, the Supreme Court held that patentees "are entitled to but one royalty for a patented machine." 67 This "double royalty" or "leveraging" critique has been a prominent part of first sale jurisprudence ever since. 68 Justice Brandeis explicitly imported this leveraging theory into tying doctrine in his 1931 opinion for the Court in Carbice Corp. of America v. American Patents Development Corp. The Court in that case refused to enforce a tie between the defendant's ice box and its unpatented dry ice on the theory that the defendant was trying improperly to obtain a second royalty "from the unpatented supplies" used with its patented ice box and thereby "monopolize the commerce in a large part of the unpatented materials used in its manufacture." 69 Any harm in this case could not have come from foreclosure of the dry ice market. Dry ice-frozen carbon dioxide-was an unpatentable commodity produced at that time in virtually every town in the United States as a refrigerant for mechanical ice boxes. 70 Thurman Arnold placed his imprimatur on the leverage theory in his 1940 book, The Bottlenecks of Business, written while Arnold was head of the Antitrust Division. 71 Arnold critiqued Ethyl Gasoline Corp. v. United States, a government resale price maintenance action against a firm that placed its Ethyl antiknock compound into gasoline in a .023 percent solution and then imposed a resale price on the gasoline itself. 72 As a result, Arnold complained, Ethyl "required only one gallon of this patented fluid" to control the price of "forty-two hundred gallons of unpatented gasoline." 73 In the 1940s, the Carbice/Ethyl leveraging rationale was imported into antitrust policy at the behest of the government, where it was used to justify a per se rule against tying arrangements. The rule was applied in cases where the tied products were unpatentable commodities, such as salt, where foreclosure was not even conceivable. 74 The perceived harm was thought to flow mainly from excessive prices, not from exclusion of rivals.
By the early 1950s when Bork was writing, this form of leverage was considered by at least some economists to be a logical fallacy. Because price and output are determined by consumer demand, any upstream monopolist of a single stage could obtain all available monopoly profits, and one could not enlarge monopoly profits by monopolizing a second stage as well. Charging more at one stage would require an offsetting reduction at a different stage, or the monopolist would no longer be maximizing profits. 75 Ward Bowman Jr.'s well-known article on tying, Tying Arrangements and the Leverage Problem, which offered this critique of the leverage fallacy, was not published until three years after Bork's article. 76 Bork presented the critique as well, but he observed that the critique did not originate with him either. It could be traced back to at least Myron Watkins, a New York University economist who had observed in the late 1930s that [T] he sale or lease of one article upon condition that a stipulated quantity or number of another article or articles be bought or leased from the same concern imposes a handicap, other things being equal, upon the distribution of the first article. . . . Under freely competitive conditions, therefore, the adoption of the policy of the tying contract would tend to hinder distribution of one product as much as it fostered distribution of the other or "tied" product. There could be no advantage in the employment of such a policy not offset by a commensurate disadvantage. 77 As noted previously, John Maurice Clark also critiqued the theory in his 1923 book, Studies in the Economics of Overhead Costs. 78 Bowman added some useful illustrations that for complementary goods, consumers' willingness-to-pay depends on the value that they attribute to the combination. Assuming a combination is already being sold at its profit-maximizing price, a firm can increase the price of one element only with a corresponding decrease in the price of the other. In addition, Bowman explained variable proportion ties as price discrimination devices, reflecting observations that Professor Aaron Director and former Attorney General Edward H. Levi had made a year earlier. 79 Like many of these other commentators, Bork rejected the leverage theory. In The Antitrust Paradox, Bork examined the case of a vertical merger between a monopoly firm upstream and another one downstream. He applied the same double monopoly profit analysis to conclude that a firm that owned this double monopoly would assess exactly the same markup as two firms that operated separately. 80 Bork explained, "Though he now holds both manufacturing and retailing, the monopolist is still factoring the same consumer de-mand and the same costs at both levels. The maximizing price to consumers, therefore, remains the same." 81 In sum, Bork fully rejected the "leverage" or "double monopoly profit" theory of potential harm from vertical integration.
B. FORECLOSURE
"Foreclosure" theories of harm differ from leverage theories by treating vertical integration as a tool for restricting the opportunities of unintegrated rivals. A number of prominent commentators rejected the leveraging theory but nonetheless accepted foreclosure theories of harm. For example, the discussion of vertical integration in Kaysen and Turner's book on antitrust policy was entirely focused on the use of vertical integration to create bottlenecks that foreclosed entry, such as Alcoa's acquisition of all known bauxite supplies or sites for power stations. 82 By contrast, members of the Chicago School typically rejected both leverage and foreclosure theories, concluding that they were really two variations of the same thing; there is no point in using vertical integration to foreclose competitors if you cannot leverage your position in one market to obtain more monopoly profits in a vertically related market.
Bork seems to have agreed with this view. He observed that a vertical merger would cause realignment of purchasing patterns, but not higher prices. 83 He found "foreclosure" only to the extent that the vertical merger reduced costs, thus excluding less efficient unintegrated rivals. 84 Some commentators had suggested that vertical integration forecloses rivals by forcing two-level entry. But Bork responded by arguing that two-level entry is no more difficult than single level entry, provided that capital markets are efficient. 85 Other commentators, including Judge Richard Posner, later found Bork's complete lack of concern about strategic entry deterrence to be extreme and unrealistic. 86 The Chicago School's and Bork's real objection to the Harvard School in the 1950s and 1960s was not to the double monopoly profit leverage theory, which the Harvard School never espoused. Rather, it was to the Harvard School's position on the likelihood of foreclosure, which in turn depended on views regarding the ubiquity, height, and anticompetitive effects of barriers to entry, as well as to the role that vertical integration might play in increasing them. One might agree fully that vertical integration will not enable a firm to earn double monopoly profits, thus rejecting leverage, but still believe that vertical integration could increase the duration of monopoly. The seriousness of this problem depends largely on one's views of the threat posed by entry barriers, and Bork treated it as negligible. For example, The Antitrust Paradox contains no sustained discussion of the role of intellectual property rights in limiting entry or mobility, except for a brief mention of Walker Process Equipment, Inc. v. Food Machinery & Chemical Corp. and improper infringement actions. 87 Bork's chapter on entry barriers in The Antitrust Paradox viewed these barriers as virtually nonexistent, remarking, "They are ghosts that inhabit antitrust theory." 88 He then rejected virtually every source of entry barriers that the reigning literature recognized, including product differentiation, 89 brand recognition and advertising, 90 capital requirements, 91 and dealership networks. 92 Mainstream economic thinking today is not nearly as hostile toward vertical integration as it was when Bork began writing on this topic. Indeed, today most vertical integration is viewed as economically beneficial and competitively benign. 93 Nevertheless, many writers recognize that there can be exceptional cases in which vertical integration can facilitate the exercise of market power by making entry or rival expansion more costly, riskier, and thus less likely. Further, these risks exist in connection with all forms of vertical integration, whether by new entry, merger, or exclusionary contracting, including tying and exclusive dealing.
Bork himself modified his position on entry barriers, at least for a time. In the late 1990s, he consulted for Netscape in the Antitrust Division's challenge to Microsoft's exclusionary practices directed mainly against that firm 94 -a decision that provoked caustic criticism from some of Bork's acquaintances at places such as the Cato Institute. 95 Recalling the case, he later described Bill Gates's attempt to tie Microsoft Windows to Internet Explorer as a way "to leverage the [Windows] asset to make people use IE instead of [Netscape] Navigator." 96 He gave full credence to the theory that Microsoft could use a form of leverage, using the Windows operating system as a fulcrum for creating a decisive advantage in its own web browser, Internet Explorer.
However, near the end of his life, in an article commissioned by Google and co-authored with Gregory Sidak, Bork returned to a more traditional Chicago-style critique of leveraging theory, castigating the idea that Google could use leverage from its position in the general search market to obtain additional profits in downstream markets. 97 Bork and Sidak also cited the elimination of double marginalization as an argument favoring vertical integration.
98 Even Bork's own strident anti-structuralism had its limits. He perceived Microsoft as a structural monopolist in its Windows operating system, not likely to be upset by market forces. In contrast, Google search operated in a competitive market with frequent entry and easy ability of consumers to switch. 99 
III. VERTICAL INTEGRATION BY CONTRACT
In 1965, Bork finally cited Coase's The Nature of the Firm in arguing that vertical integration by ownership and vertical integration by contract are economically equivalent forms of conducting business. Bork used the term "contract integration." 100 Three years later, he cited Coase's article again for the proposition that resale price maintenance is simply a form of contract integration. 101 Bork's writing about tying arrangements, exclusive dealing, and resale price maintenance were generally consistent. He came close to advocating IV. CONCLUSION Bork's thinking about antitrust policy was much more original in the 1950s and 1960s than it became later, when he popularized the Chicago School approach to antitrust law in The Antitrust Paradox. Nevertheless, that book was a tour de force, combining ideas that originated with both himself and others, both inside and outside the Chicago School. He was a master of simple statement, and his book brought his own theory of antitrust to large numbers of people who had little grasp of technical economics. 129 On the other side, his simplicity has made him an easy and frequent target for critics.
Today, the simple views expressed in The Antitrust Paradox often seem anachronistic-perhaps because it accomplished its goals so successfully. But antitrust itself has shifted focus. Bork's book is populated by antitrust defendants such as Brown Shoe, Standard Stations, Sealy, Topco, Schwinn, and Sylvania. These were all low-tech firms, or at least the antitrust dispute arose in areas unrelated to technology. The most common antitrust cases in the 1970s involved product differentiation, distribution, and dealers in physical goods. In the 35 years since The Antitrust Paradox was written, the focus of antitrust litigation has moved into intellectual property rights, technology and innovation, information systems, and networks. While much of what Bork said may still apply, it often does so less categorically. That may explain why Bork was willing to "switch sides" in the Microsoft litigation; he saw a new kind of market that raised possibilities for exploitation that markets for the distribution of physical products did not offer.
